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Andrew ; Huſt; and other Credit of 


ſ R William Marwe) of Marreith ie Purchaſed 4 the Lands of Ardoel. 
wn and Alaifter, belonging: to Sir Godfrey M'kalloch , and the 


 . Creditors | inſiſting . to be. . ranked, nk that: Sir Witham as.. 


”  Purchafſer may be deſcerned to pay them the price according to. their. 
perf, he alledges he cannot be tyable to pay the price ti Lhe receive, 
. a progreſs for. ſecuring his Purchaſs, which is a -common defence « competent 


T0 all-Purchaflers; - 

I is Anfivered, That the file of BankruptsLands being inceoduced by ls Law 
for-rhe benclite-and. advanzage of Creditors, it was, deſigned and © 
Naruts by that Law, that the prics Jhould be dividedand, iltribute. ; 
the Creditors, : according to. their, ſeveral Ri hes - ct At 
chaſſers knowing the Low » aut OREN Co, oupht to be 


vn 
ſecurity before they make their ofter, it caanor be ofa, ae Fort 
tors can be Maſters of their Debitors- Charter Chiſt, 20. Sir Willian is a, 
near Relation to the: debitor, oh . clumed to have more influence on him 
than the Creditors, :and'havi ed 2: Price, and extracted A Decrect of. 
Sale, he hath taken his hazard. "And lafily, itis againſt re y that a pur- 
 chaſſer ſhould enter t0: the Poſſeſhon, and keep up the price x0 the Prejudice 
of the Creditors.: 

"To all which it was replyed, Thar no. mnchaſſes is bour to ray a price 
without the Rights and -Tecurities of his Purchaſs. And the Stature anneng 
m__ hath jv pale no Lage wer & in out _ as to thax point: For the As 
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- will defire to retain the price, and pay Ahnulrents, 'if he.could beſecure, be- 


| Joſe nothing that they could haye had, bur they gain mych by being free of 
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And, wheteas'it is furder alledged, rhat Sir William having extrated a | 


Decrect of Sale, he hath raken his kazard, and that he is a'near Relation. 


4 


It is Anſwered.1mo.That theExrraQting of theDecreet ofSale upon aRovp,is 


no more than the accepting ofa Diſpoſition in a voluntar fale,which doth not _ 


hinder theReceiver to require a progrogreſs, becauſe that it is impiycd in ſale. 
240. A Purchaſſer at a Roup is preſumed to know.no'more than he canlearn . 
by the Letters of publication'and Intimation, and he hath no acceſs or op- 
PRO toſce Writes, arid therefore muſt rely upon” the ſerurity which all 
Purchaſſers have, that a progreſs muſt be delivered, elſe no Man in his right . 
Wits would offer without ſeeing progreſs conſighed in the Clerks hand, 
which was never practiſed -, nor is-it practicable. For Suppoſe 
a *'Charter Chiſt were. in - the -Clerks hands , the [Lords would 
not allow Strangers to have acceſs, whoſe deſign + might be -to - 
pry into the Defeats of the Progreſs; and 'in this” particular Caſc, 
a preat part of the Debitors Eſtate was a. Right contraverted, all the time 
of the Debitor and his Fathers Lifetimes, and the equal halfof Sir Williams 
Perchaſe, was only acquired by Sir Godfrey*s Father. TS MR Eons 
 TheLords are fo far from allowingthe Viewing ofCharter-Chiſts before: 
the Purchaſe, "that by- A& of Sederunt, the Inventars to be delivered to the , 
Purchaſſer, are not allowed to be expoſed to View, leaſt Defects might be ; 
- fr would be:moſt inconvenient , if Purchaſſers wete' obliged to: ſee the . 
Writes ;. For 1m. No Sale could proceed till the Writes were in the Clerks - 
hands. 246. When the Writes are in the Clerks Bands, it wquld be perfeQ= | 
ly known who were to offer at the Sale, whereby there would be great 
packing'to the prejudiee of the Creditors ; Whereas by. the. conſtant prac . 
tice, Credizore dn not ktiow or enquire any thing about- the Rights, but... . . 
come to offer upon Suppofition that a FrogreſS-will be delivered, and Expes:; 
rience hath taught that the price riſes yery high at Roups,: which would 
became wholly ineffeQual, if ſuch; preparation were neceſſary, to diſcover 
all parries deſigning to offer, and 'many will offer upon: rhe affurance of a 
propreſs, that would not be ar tlie pains to enquire abour it, when they are 
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_ Uncertain whether they will be preferred or not. 


All the Grounds foreſaid are pled on the general point, But Sir W:I/iam 
3s in n ſpecial Caſe, for he made his ObjeCtions before he extrafted his De- 
creet of Sale, and did repreſent his difficulty to the Lords by a Bill, and the 
Lords did reſerve the point to be determined in the Rank, as the Bill and 
Deliverance ingroſt in the Decreet of Sale, do make appear. 


_ And as tooir Williams Relation, It ſignifies nothing, for his purchaſſing 
and poſſeſſing the Debitors Eſtate doth diſſolve all: that Tye, and diſobliges 
more than a far nearer Relation could cement;  :.. = 
And laſtly, As to the Inconvenience that a Purchaſſes ſhould poſleſs, and 
not be obliped to pay. SET. HET i en 
' Iris anſwered, 190. The' Purchaſer will not, nor can hc juſtly refuſe to 
pay rhe Annualrent, which is anſwerable to his poſſeſſion, 20. It cannor 
be ſuppoſed that any Purchaſſer, whois able to find Caution or hath a ſtock, 
cauſe the Antwalreit will alwiſe be a 62: part more: then the-neat Rent, fo 
' tharthe Purtchaſſer will be a yearly Loſer, to which no reaſonable Man 
would willingly oblige himſelf, whereas on the other. hand the Creditors 
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Enberlain Accompts and Fees. 32/0. Few Caſes occur wherein there is 


cauſe ro complain than in this, for the Sir W7/liam hath not, nor can he 
ſafely, yet he hath Ludged his money in the moſt of the preferable -. 


of Eviction, he could haye Recourſe upon the Warrandice. | — . 
tis Anſwered, xmo. That the Extent of Creditors Warrandice is not yet 


| Exrmined by Law or practice, whither the ſame doth import Warrandice 


y againſt Co-creditors, or ifit Imports an oblidement to warrand the De- 
ſors Rightin favours of thePnrchaſſer? 2do. Suppoſe thewarrandice did im- 
ran Oblidgement to warrand the Right, yet the Creditors warrandice 1s 


n, it is like, the Lords would not find that every Creditot were lyable 
njun&tly - and ſeverally in fo far as they received; For the preterable 
editors would alledge, that thete remained ſufficient fond to pay them, 
] thereby the Purchaſſer would be at no ſmall trouble to find out on, 
om his Warrandice ſhould ludge. And ſuppoſe there were a total eviction, 
tthe purchaſſer hath not only the inconveniencie that his action is divided 
zongſt many Creditors, whereof it may be the one halt or more ; may be 


rchaſſer ought not only to have warrandice, but writes, and tho ſufficient 
arrandice were offered, as it is evident there is no yaluable-warrandice to be 
xected; Yet Tutius eft incumbere rei quam perſong; And therefore Law and 
ſtom hath provided purchaſſers to be ſecured by a progrefs, that they may 


In Reſpeft whereof, &: 


| Piicors hands, whereby if the Ranking were concluded andthe Writes de- _ 
cd, he would have no more to do but apply Compenſation, - which at 
- Kent, he is not ſafe to do. LE | 
ſit was farder alledged for the Creditors, That the Purchaſſer paying, ob- 
- hs abſolute warrandice from every Creditor ro whom he payes, fo that in. 


Fided, every man for his own hand; And ſuppoſe there were a partial evic-_ 


ad or broken, upon which no man can rely. And laſtly in all ſales the 


ave the means to preſerye their poſſeſſion , which is preferable tothe beſt 
... Warrandice. - ; : PO ra 3 urge 


% v. 4 a> \ 4 


_—_ S., 3 q y 


» 
» _ 
4 o% ** 
3+ 4-2 - 
z A 7 
"Y tan Co 
- R and - 
0; *o 8 


> 6 Le - : » - ” 'S 
- - 4 PUR >. IR 28. . 
= JntD, wa — | 


MEET TERS” b enm_ge A PPIIC. HATING 


- * 


: = A om mt v- —_—— — * OD OLD rn I 
— LARS 7 << + wad bd =o, r . n 
_ 4 << Y = — F- , ” _- | _— = - puny = — - Ma - _— = _ _ = 3&5 \ ve p zZ 
_ >+£$2<0S Me wer, yz — * F > Lo - Wy _— 99 _ - IS + 4, Sn = ws? — —— —— — _ . —_E ba SOD © 5 INE k x * ><.1 BG 2 Peg 
= — PT of . o A 


”_ -, _—_ "a ub Looney ne = IS 
army ory; one nr A Rene 0s A _ CE ED ; | _ 
a ALL en 3s im nd _—_— : ER : 

———— - = | 2 


— — —  —  — — 


| CI Mu Ca—_—__ 4. 


_—_ 


even 
I 


Lo who _ * e-w9; A _ = 


